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Defendant 10,000 RV Sales, Inc., (10,000 RV) appeals a judgment in favor of

plaintiff Reta Thompson on her complaint for violations of the Automobile Sales Finance

Act (ASFA) (Civ. Code,1 § 2981 et seq.), the Consumers Legal Remedies Act (CLRA)

(8 1750 et seq.), California's unfair competition law (UCL) (Bus. & Prof. Code, § 17200

et seq.) and other causes of action. 2 The action arose in connection with a contract
between Thompson and 10,000 RV for the purchase and sale of a previously owned
motor home. The court found 10,000 RV violated various consumer protection statutes
and its acts and practices constituted fraud, entitling Thompson to rescission of the
contract, restitution, punitive damages and a permanent injunction. On appeal,

10,000 RV challenges only the validity of the injunction, which prohibits it from "rolling

over[-]allowances on trade-in vehicles into the cash price of the motor homes [it]

sells and backdating sales contracts."3 We affirm the judgment.4

1 Statutory references are to the Civil Code unless otherwise specified.

2 We granted the applications of California Motor Car Dealers Association and
California RV Dealers Association to file separate amicus curiae briefs on behalf of
10,000 RV.

3 10,000 RV does not challenge that portion of the injunction prohibiting it from
backdating sales contracts.

4 We have considered various requests for judicial notice concurrently with this
appeal and rule as follows: (1) the request of Amicus Curiae California RV Dealers
Association (RV Dealers) to judicially notice the rulings and judgments in two Los
Angeles Superior Court cases is denied; (2) RV Dealers' request to judicially notice
exemplar pages of a 2001 edition of the Kelley Blue Book Official Guide for motor
homes is denied; (3) RV Dealers' request to judicially notice an American Bar
Association article published at 55 Business Law 1295 (2000) is granted; (4) RV Dealers'



FACTUAL AND PROCEDURAL BACKGROUND

On May 11, 2001, Thompson signed a conditional sale contract in the form
required by the ASFA (contract) to purchase a previously owned 1995 Safari motor home
from 10,000 RV for a cash price of $93,398. 10,000 RV estimated the Safari could be
sold for $85,000, but based on its customary discount of 18 to 20 percent, a cash
customer could buy it for $69,398.

Thompson required financing to purchase the Safari and as part of the sales
transaction, agreed to trade in her 2000 Shasta motor home, which was subject to a loan
balance of $46,000. Although 10,000 RV appraised the Shasta at $30,000, it credited
Thompson $54,000 on the trade-in, creating an "over-allowance" of $24,000. The
over-allowance permitted Thompson to show on the face of the contract a net trade-in
value of $8,000 ($54,000 - $46,000) to apply toward the downpayment of the Safari.
10,000 RV admittedly created the over-allowance to enable Thompson to obtain lender
approval for the purchase. The over-allowance would not have been created for a cash
buyer, even one with a trade-in vehicle, because a cash buyer does not require a loan to

complete the purchase and would not need to qualify to finance the purchase.

request to judicially notice the Analysis on Senate Bill No. 1092 prepared for the 1999-
2000 Regular Session Senate Committee on Judiciary is granted; (5) Thompson's request
to judicially notice a reporter's transcript and a ruling in two unrelated superior court
cases is denied; (6) Thompson's request to judicially notice documents relating to a
Department of Motor Vehicles investigation is denied; and (7) Thompson's request to
judicially notice an American Automobile Association magazine article is denied.



Thompson made a cash downpayment of $3,000. Several days after signing the

original contract, Thompson made an additional downpayment of $10,000 at 10,000 RV's

request.?2 The second contract, backdated to May 11, reflected a total downpayment of
$21,000: the $8,000 net trade-in value of the Shasta plus the cash downpayment of
$13,000.

10,000 RV did not disclose to Thompson that it had created a $24,000 over-
allowance on her trade-in vehicle. Without Thompson's knowledge or consent, the
$24,000 over-allowance was added to the $69,398 price of the Safari a cash purchaser
would pay, to show a cash price of $93,398. The standard form contract signed by
Thompson contains a section entitled "ITEMIZATION OF THE AMOUNT

FINANCED," which requires inserting the cash price of the vehicle on line 1A and any

prior credit or lease balance paid by the seller on line 1G.6 In the contract for this
transaction, 10,000 RV inserted $93,398 as the cash price on line 1A and "[not
applicable]” on line 1G. (See appen. A, post, at p. 39.)

After purchasing the Safari and traveling in it for several months, Thompson
began having problems with the motor home. Thompson attempted to have repairs made

under the extended warranty service contract she purchased from 10,000 RV, but the

5 After the lender rejected Thompson's application for credit, 10,000 RV told her the
additional $10,000 was needed so she could qualify for financing.

6 A copy of the standard form contract required by the ASFA to be used in credit
vehicle sales is attached to this opinion to permit understanding of the references in the
opinion to lines in the contract. (See appen. A, post, pp. 39-42.)



service contract did not contain the required coverage because it applied to a new, not
previously owned, motor home. 10,000 RV refused to refund Thompson's money for the
service contract or issue her another service contract covering her motor home.

Thompson sued 10,000 RV for damages, restitution and injunctive relief under the

ASFA, CLRA and UCL.7 She alleged: (1) the value of the Shasta trade-in was inflated
to hide the negative equity associated with the transaction; (2) the negative equity was
included in the cash price of the Safari; (3) there was no disclosure the negative equity
was included in the cash price; and (4) it is 10,000 RV's standard practice not to disclose
inclusion of negative equity in the cash price on line 1A of the contract. (See appen. A,
post, p. 39.)

The parties waived jury. At trial, Matthew Leffingwell, 10,000 RV's sales
manager who prepared and signed Thompson's contract, testified a $24,000 trade-in over-
allowance was included in the cash price in Thompson's transaction. He explained a
trade-in over-allowance is the difference between the trade-in vehicle's value stated in the
contract and the dealer's valuation of the vehicle. Here, the Shasta's value in the contract
was $54,000, but 10,000 RV valued the Shasta to be worth $30,000. This created a
trade-in over-allowance of $24,000.

Leffingwell testified he valued Thompson's trade-in vehicle at $54,000 rather than

$30,000 for purposes of obtaining credit approval for Thompson's purchase. Because

7 Thompson also alleged violations of the Song-Beverly Consumer Warranty Act
(8 1790 et seq.) and the Magnuson-Moss Warranty Act (15 U.S.C. § 2301(3)). Neither of
these causes of action is at issue in this appeal.



Thompson owed $46,000 on the Shasta, there was negative equity of $16,000 ($46,000 -
$30,000). He explained lenders generally prefer a buyer not be in a negative equity
position and require a certain downpayment to meet their loan-to-value percentage
guidelines. Increasing the value of the trade-in vehicle to $54,000 resulted in showing
Thompson had an $8,000 ($54,000 - $46,000) positive trade-in value to submit to the
lender. Leffingwell admitted negative equity is not included in the selling price for a
cash buyer because the only reason for this practice, which 10,000 RV continues to use,
Is to obtain financing for a credit buyer. He testified there is no document for the
consumer to sign that acknowledges negative equity has been included in the cash price.
Rather, he customarily shows the buyer 10,000 RV's value of the trade-in vehicle during
negotiations and then explains that amount is marked up and the cash price is
correspondingly increased.

10,000 RV's vice-president, Arthur Brady, testified it is standard practice for the
dealership to include an over-allowance in the cash price of vehicles for credit buyers, but
not for cash buyers. He explained the dealer's value of a trade-in vehicle is increased to
eliminate negative equity and that increased amount is added to the cash price of the
vehicle being purchased. Raising the value of the trade-in vehicle to equal or exceed the
amount owed on it allows a credit buyer to show on a credit application a higher value for
the trade-in vehicle and therefore less debt. Brady admitted no disclosure of this practice
was made to Thompson.

Thompson testified that during the sales negotiations, there was no discussion that

the trade-in value of her Shasta was $54,000. She was never told there was a $24,000



trade-in over-allowance or that the amount still owing on the trade-in vehicle was being
included in the cash price.

Richard Ross, Thompson's financial expert and a former compliance officer for
various federal credit laws and regulations, testified about the importance of properly
disclosing the "cash price" in a vehicle credit sales transaction to comply with both state
law and federal regulations. He explained any cost in a financed purchase that would not
be incurred in a cash (i.e., non-credit) transaction is a finance charge that must be
properly and fairly disclosed so the consumer can understand the true cost of credit.
Further, accurate disclosure is required because the cash price of the vehicle affects sales
tax and license and registration fees which are computed on the cash price.

Ross testified that in a transaction involving a trade-in vehicle, the dealer must

determine whether an existing loan on the trade-in is greater than the value8 of the
vehicle. If so, there is a "negative trade" that creates the need to finance the prior loan
balance and triggers certain disclosures. Although the contract must reflect the trade-in
value, this value should be the value the dealer can immediately obtain from converting
the trade-in vehicle to cash value because it determines the contribution of the trade-in
vehicle to the transaction. A dealer can allocate a higher amount for the trade-in vehicle,
as long as the dealer does not use that higher amount to increase the cash price of the

vehicle being purchased. If an amount higher than the existing loan balance on the

8 Ross defined this "value" as the price the dealer could get immediately if
converting the trade-in vehicle to cash.



trade-in vehicle is added to the cash price of the vehicle being purchased, the dealer has
included negative equity in the cash price. This practice violates the ASFA and its
corresponding federal regulation, Regulation Z (12 C.F.R. 8 226.1 (2005)) because the
cash price inserted on line 1A of the contract is greater than the cash price of the vehicle
for a customer paying cash. (See appen. A, post, p. 39.) Moreover, the disclosure
provisions of the ASFA are violated because the buyer is unaware that he or she is
financing part of the existing loan on the trade-in as well as a portion of the purchase
price of the new vehicle.

Ross reviewed the transaction here as reflected in 10,000 RV's business records.
Those records showed the value to 10,000 RV of Thompson's trade-in vehicle was
$30,000. Because 10,000 RV agreed to a trade-in value of $54,000, a trade-in over-
allowance of $24,000 was created, which was then improperly added to the $69,398 price
of the vehicle were it purchased by a cash buyer, and was improperly disclosed as a cash
price of $93,398 on line 1A of the contract. (See appen. A, post, p. 39.) Ross testified,
without objection, that 10,000 RV's failure to specify a cash price of $69,398 violated the
ASFA and Regulation Z. Ross confirmed with the Federal Reserve Board, the entity that
issued and interprets Regulation Z, that this disclosure violated Regulation Z.

According to Ross, the contract also showed a violation in the required
downpayment amount. By specifying a trade-in value of $54,000 when there was a loan
balance of $46,000 on the trade-in vehicle, 10,000 RV created an $8,000 positive trade-in
value. In reality, Thompson had a remaining loan balance of $16,000 because the actual

cash value of the trade-in vehicle was only $30,000. Thus, the $8,000 allocated to the



downpayment was a phantom or "straw" number. Because the value of the trade-in
vehicle was a straw number, as admitted by 10,000 RV's representatives in their
depositions, Ross concluded 10,000 RV did not make a fair and accurate disclosure in the
contract.

Ross noted Thompson made a $13,000 cash downpayment, which, under the

ASFA, must first be applied to the $16,000 outstanding loan balance,® leaving $3,000 to
be paid on Thompson's loan on the trade-in vehicle. Where, as here, there is a negative
number (i.e., a remaining amount to be paid on an existing loan), it must be disclosed
under the itemization of amount financed on line 1G (prior credit balance) of the contract.
(See appen. A, post, p. 39.) Ross explained that in effect, this amount is a loan that is
being consolidated with the new purchase loan to pay off the balance owing on the
trade-in vehicle. Nothing in the contract showed the $13,000 downpayment was used to
pay the loan balance on the trade-in vehicle.

Ross pointed out that contracts with undisclosed negative equity also create
problems from the lender’s perspective. The lender sets its risk policies (e.g., how to set
rates and reserve losses, and how to determine the value of collateral and potential loss in
the event of default) based on loan-to-value ratios that necessarily include the “real
selling price of the vehicle. If the inflated value of a trade-in vehicle is added to the cash

price, the over-allowance affects the lender's risk position because it is then loaning

9 The $16,000 loan balance is the difference between the value of the trade-in
vehicle and the outstanding loan balance on the trade-in vehicle: $46,000 - $30,000.



against a fictitious selling price. Lenders are not in the business of advancing excess
amounts over the actual purchase price of a vehicle.

According to Ross's calculations, the $24,000 over-allowance on Thompson's
Shasta, which was included in the cash price of the Safari, increased the sales tax
Thompson paid on the Safari by $1,800. Because this amount was financed over 20
years at an annual rate of 9.25 percent, Thompson would pay an additional $2,157.60 in
interest during the term of the contract. Similarly, the vehicle license fee paid by
Thompson was increased in proportion to the amount of the over-allowance on the
trade-in vehicle.

The court heard the testimony of several other customers of 10,000 RV on the
issue of trade-in over-allowances. Lucille Cline and Sherry Adams testified to sales
transactions similar to Thompson's contract. 10,000 RV misled Cline and Adams as to
the value of their trade-in vehicles and the inclusion of over-allowances in the cash price
of the vehicles they were purchasing. They were not told about the cash price increases
or the effect the increased price had on their interest payments and vehicle license fees.
Neither Cline nor Adams would have completed the transactions had they known the true
facts.

10,000 RV customers Rick Mathis and Wayne Pecjak testified they each
negotiated a sales transaction in which they knew the cash value of the vehicles they were
purchasing. However, after the terms were agreed upon, 10,000 RV told them the
numbers needed to be changed for financing purposes. Specifically, Mathis and Pecjak

were told their trade-in vehicles must be over-valued and the resulting over-allowances

10



added to the cash price to obtain financing. 10,000 RV did not disclose that the sales tax
and license fees would also be increased by these new values.

The court issued a statement of decision, finding Thompson met her burden of
proof to establish violations of the ASFA, CLRA and UCL. Specifically, the court found
10,000 RV violated the ASFA by inflating the cash price of the Safari motor home to
include the trade-in over-allowance on the Shasta, failing to disclose the loan balance on
the trade-in vehicle on line 1G of the contract and backdating the second contract. (See
appen. A, post, p. 39.) The court concluded Thompson was entitled to restitution and
rescission of the contract.

The court further found 10,000 RV had a pattern and practice of including trade-in
over-allowances in the cash prices of the vehicles it sells, without full and complete
disclosure to its customers, in violation of the ASFA and CLRA. By engaging in this
pattern and practice, the court found, 10,000 RV committed intentional fraud and acted in

conscious disregard of the rights of Thompson and other consumers, justifying an award

of punitive damages. The court also awarded a senior citizen10 penalty under section
1780, subdivision (b), and issued an injunction prohibiting 10,000 RV from including
trade-in over-allowances in the cash price of the vehicles it sells.

The court found 10,000 RV's acts and practices of including trade-in over-
allowances in the cash price of its vehicles are fraudulent and unfair in violation of the

UCL. Violations of the ASFA and CRLA are per se violations of the UCL. Further,

10 At the time of trial, Thompson was 73 years old.
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10,000 RV's acts are likely to deceive the public and thus are fraudulent within the
meaning of the UCL. Because the unlawful, unfair and fraudulent acts of 10,000 RV are

continuing, the court issued an injunction prohibiting 10,000 RV from including over-

allowances on trade-in vehicles in the cash price of vehicles it sells.11 The court entered
judgment in accordance with its statement of decision.
DISCUSSION
10,000 RV contends the court erred by issuing a permanent injunction prohibiting
it from including over-allowances on trade-in vehicles in the cash price of vehicles it

sells. 10,000 RV asserts the injunction prohibits legal conduct under the ASFA and

Regulation Z, and is too vague to be enforced.12
I
Standard of Review
"A permanent injunction is a determination on the merits that a plaintiff has

prevailed on a cause of action . . . against a defendant and that equitable relief is

11 Although not relevant to this appeal, the court also ordered restitution to those
customers of 10,000 RV whose files were produced during discovery showing inclusion
of an over-allowance on a trade-in vehicle. The amount of restitution consisted of the
increased amount of sales tax and license fees these customers were charged as a result of
the over-allowance on their trade-in vehicles that was included in the cash price.

12 Preliminarily, Thompson questions whether the injunction has been properly
appealed because 10,000 RV has limited its arguments to violations of the ASFA and
does not discuss violations of CLRA and UCL for which the injunction was issued.
However, as expressly found by the court in its statement of decision, 10,000 RV's CLRA
and UCL violations were predicated on violations of the ASFA. Thus, 10,000 RV has
properly challenged the injunction in this appeal.

12



appropriate.” (Art Movers, Inc. v. Ni West, Inc. (1992) 3 Cal.App.4th 640, 646.) "The
trial court's decision to grant a permanent injunction rests within its sound discretion and
will not be disturbed on appeal absent a showing of a clear abuse of discretion.” (Shapiro
v. San Diego City Council (2002) 96 Cal.App.4th 904, 912; San Diego Union v. City
Council (1983) 146 Cal.App.3d 947, 952.) Notwithstanding its discretionary component,
a permanent injunction must be supported by substantial evidence in the record. (Art
Movers, Inc. v. Ni West, Inc., supra, at p. 646.)

"[T]o the extent the trial court had to review the evidence to resolve disputed
factual issues, and draw inferences from the presented facts, [we] review such factual
findings under a substantial evidence standard." (Shapiro v. San Diego City Council,
supra, 96 Cal.App.4th at p. 912.) In this regard, we resolve all factual conflicts and
questions of credibility in favor of the prevailing party and indulge all reasonable
inferences to support the trial court's order. (Cabrini Villas Homeowners Assn. v.
Haghverdian (2003) 111 Cal.App.4th 683, 688-689.) Nevertheless, when reviewing the
interpretation and application of a statute where the ultimate facts are undisputed, we
exercise our independent judgment to determine whether the injunction was proper. (San
Diego Union v. City Council, supra, 146 Cal.App.3d at p. 952; Dawson v. East Side

Union High School Dist. (1994) 28 Cal.App.4th 998, 1041.)

13



Here, the trial court necessarily resolved disputed factual issues13 to find
Thompson met her burden of proving 10,000 RV violated the ASFA by increasing the
cash price of the vehicles it sells to include trade-in over-allowances and by failing to
disclose a prior credit balance on line 1G in the contract as to trade-in vehicles. (See
appen. A, post, p. 39.) The court further found the evidence supported Thompson's
claims 10,000 RV violated the CLRA and UCL by its pattern and practice of including
trade-in over-allowances in the cash price of the vehicles it sells without full and
complete disclosure to its customers, justifying the issuance of a permanent injunction.
In determining whether the injunction was proper, we review the court's factual findings
under a substantial evidence standard but exercise our independent judgment as to the
interpretation of the ASFA, CLRA and UCL and their application to the ultimate facts
found. (Shapiro v. San Diego City Council, supra, 96 Cal.App.4th at p. 912.)

1
Background of Consumer Credit Laws

Congress enacted the Truth in Lending Act (15 U.S.C. § 1601 et seq. (TILA)) in
recognition that uniform credit disclosures would enhance "the competition among the
various financial institutions and other firms engaged in the extension of consumer
credit,” and "assure a meaningful disclosure of credit terms so that the consumer will be

able to compare more readily the various credit terms available to him and avoid the

13 The case proceeded to trial after the court denied Thompson's motion for summary
adjudication on her cause of action under the ASFA.
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uninformed use of credit." (15 U.S.C. 8§ 1601(a).) In this regard, TILA protects
consumers from inaccurate and unfair credit practices. (Ibid.; Yazzie v. Ray Vicker's
Special Cars, Inc. (D.N.M. 1998) 12 F.Supp.2d 1230, 1232.)

Under the authority granted in TILA, the Federal Reserve Board issued governing
regulations, commonly referred to as Regulation Z. (12 C.F.R. § 226.1 et seq. (2005); see
Ford Motor Credit Co. v. Milhollin (1980) 444 U.S. 555, 559-560; Mourning v. Family
Publications Service, Inc. (1973) 411 U.S. 356, 366.) Regulation Z and related official
staff interpretations "generally implement TILA as a whole" (Bescos v. Bank of America
(2003) 105 Cal.App.4th 378, 386) and are meant "to promote the informed use of
consumer credit by requiring disclosures about its terms and cost.” (12 C.F.R.

8 226.1(b).) Disclosures must ensure credit customers are charged no more than cash
customers in comparable transactions. (12 C.F.R. § 226.4(a).) To address the problem of

buried finance charges, Regulation Z extends TILA's coverage to all credit transactions

for which either a finance charge is or may be imposed.” (Glaire v. LaLanne-Paris
Health Spa, Inc. (1974) 12 Cal.3d 915, 920, citing former 12 C.F.R. § 226.2(k).) TILA's
purposes have led the courts to strictly enforce its requirements as well as those of
Regulation Z. (Yazzie v. Ray Vicker's Special Cars, Inc., supra, 12 F.Supp.2d at p. 1232.)
The California Legislature enacted the ASFA to protect motor vehicle purchasers
from abusive selling practices and excessive charges by requiring full disclosure of all
items of cost. (Hernandez v. Atlantic Finance Co. (1980) 105 Cal.App.3d 65, 69.) Under

the ASFA, every conditional sale contract must disclose to the buyer all details

concerning the sale, financing and complete costs of purchasing the vehicle. (§ 2982;
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Hernandez v. Atlantic Finance Co., supra, at p. 70.) All contracts subject to the ASFA's
provisions must contain the disclosures required by Regulation Z. (8 2982.) The ASFA's
requirements are mandatory. (Hernandez v. Atlantic Finance Co., supra, at p. 69.)
Moreover, in determining whether consumer protection laws such as the ASFA apply to a
particular transaction, we look to the substance of the transaction and do not allow mere
form to dictate the result. (King v. Central Bank (1977) 18 Cal.3d 840, 847.)
i
Disclosure of Cash Price, Downpayment and Amount Financed
A
Cash price
The ASFA requires inclusion of the cash price of a vehicle and the amount
financed in a conditional sale contract. (8§ 2982.) Under section 2982, subdivision (a),

the contract must contain an "'itemization of the amount financed.

This includes:
"(1)(A) The cash price, exclusive of document preparation fees, taxes imposed on the
sale, pollution control certification fees, prior credit or lease balance on property being
traded in, and the amount charged for a service contract.” (Italics added.) The cash price
to be included on line 1A of the contract necessarily excludes the amount owed on a
trade-in vehicle. (§ 2982, subd. (a)(1)(A); see appen. A, post, p. 39.) Instead, that
amount must be included in the calculation for information inserted on line 1G under
""prior credit or lease balance (see downpayment and trade-in calculation).™ (8§ 2982,

subd. (a)(1)(G); see appen. A, post, p. 39.)
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Regulation Z defines cash price as "the price at which a creditor, in the ordinary
course of business, offers to sell for cash the property or service that is the subject of the
transaction. . . . The term does not include any finance charge." (12 C.F.R. § 226.2(a)(9)
(2005).) Similarly, the ASFA defines cash price as "the amount for which the seller
would sell and transfer to the buyer unqualified title to the motor vehicle described in the
conditional sale contract.” (8 2981, subd. (e).) The Federal Reserve Board's official staff
interpretation to Regulation Z explains that the definition of cash price includes “[a]ny
charges imposed equally in cash and credit transactions.” (12 C.F.R. § 226.2(a)(9)
(Supp. 1).) Thus, the cash price required to be itemized in accordance with section 2982,
subdivision (a)(1)(A) must be the same for both a credit and cash customer. To the
extent the cash price for a financed purchase is inflated above the selling price in a
comparable cash transaction, the difference is a finance charge. (Official staff
interpretation, 12 C.F.R. § 226.4(a) (Supp. I).)

TILA requires creditors to separately disclose finance charges to consumers.

(15 U.S.C. § 1638(a)(3).) Regulation Z defines "finance charge" as any charge imposed
directly or indirectly as a condition or incident of credit. (12 C.F.R. 8 226.4(a) (2005).)
Under the ASFA, "finance charge" has the same meaning set forth for that term under
Regulation Z. (8 2981, subd. (i).) In determining whether there is a finance charge in a
credit transaction, a creditor evaluates comparable charges in a cash transaction. (Official
staff interpretation, 12 C.F.R. § 226.4(a) (Supp. 1).) Thus, when a creditor charges credit
customers a higher price for an item than it charges cash customers, the extra amount is a

finance charge and must be disclosed as a finance charge. (lbid.; Gibson v. Bob Watson

17



Chevrolet-Geo, Inc. (7th Cir. 1997) 112 F.3d 283, 287 [automobile purchasers stated
claim against dealers under TILA for failing to disclose finance charge on extended
warranty contracts]; see also Walker v. Wallace Auto Sales, Inc. (7th Cir. 1998) 155 F.3d
927, 930 [defendant artificially inflated cost of vehicle to cover discount at which finance
company purchased contract, and thus imposed hidden finance charge on plaintiff].)

The cash price set forth in the contract in accordance with section 2982,
subdivision (a)(1)(A) is increased by adding other specified costs to determine the "total
cash price." (82982, subd. (a)(1)().) The total cash price as stated in the contract
includes the loan balance remaining on property being traded in to be paid by the seller,
which has been separately itemized and disclosed in accordance with section 2982,
subdivision (a)(1)(G), and which is not part of the cash price required by section 2982,
subdivision (a)(1)(A).

B
Downpayment

Section 2982, subdivision (a)(6) requires the amount of the buyer's downpayment
be itemized as follows:

"(A) The agreed value of the property being traded in.

"(B) The prior credit or lease balance, if any, owing on the property
being traded in.

"(C) The net agreed value of the property being traded in, which is
the difference between the amounts disclosed in subparagraphs (A)
and (B). If the prior credit or lease balance of the property being
traded in exceeds the agreed value of the property, a negative
number shall be stated."

18



"(F) The remaining amount paid or to be paid by the buyer as a
downpayment.

"(G) The total downpayment. If the sum of subparagraphs (C) to
(F), inclusive, is zero or more, that sum shall be stated as the total
downpayment and no amount shall be stated as the prior credit or
lease balance under subparagraph (G) of paragraph (1). If the sum
of subparagraphs (C) to (F), inclusive, is less than zero, then that
sum, expressed as a positive number, shall be stated as the prior
credit or lease balance under subparagraph (G) of paragraph (1), and
zero shall be stated as the total downpayment. . . ."
C
Amount financed

Under section 2982, subdivision (a)(8), the ""amount financed™ must be separately
disclosed and labeled by first calculating a subtotal for the "total cash price" (§ 2982,
subd. (a)(1)(A)-(H)), plus license, registration and various other fees (§ 2982, subds.
@)(2)(A)-(C), (a)(3), (a)(4)) and then subtracting the sum of the amount of the buyer's
downpayment (§ 2982, subd. (a)(6)) and any administrative finance charge (§ 2982, subd.
(@)(7)). Requiring disclosure in this way permits the amount financed to be clearly
identified and segregated from other charges to enable the consumer to understand the
cost of financing and thereby make an informed use of credit. (15 U.S.C. § 1601(a).)
D
1999 amendments to the ASFA

The current version of section 2982 was the result of various revisions to the

ASFA by Senate Bill No. 1092 in 1999 to clarify the "total cash price," "downpayment"

and "itemization of the amount financed" disclosure requirements in a conditional sale

contract for a motor vehicle when a trade-in vehicle is involved in the sale. The
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amendments were made to conform with federal law, specifically Regulation Z pertaining
to the disclosure of "negative equity financing,"” which

". .. describes the circumstances when, in addition to financing the
purchase of a new product, a creditor agrees to finance the remaining
credit or lease balance owing on the property being traded in.

"Apparently, it was a common practice for automobile dealers to
disclose a negative number on the ‘downpayment' line in
circumstances involving a negative equity trade in, and then to
increase the ‘total amount financed' of the newly financed vehicle by
a like sum. However, . .. this practice confused consumers, who,
when looking over the itemization sheet, believed that a negative
number on the downpayment line should reduce the total amount
financed rather than increase it.

"Under the revised staff commentary to Regulation Z, a zero, not a
negative number, is now required to appear on the ‘downpayment’
line, unless there is also a cash payment involved. In addition, any
prior credit or lease balance remaining on property being traded in is
now required to be separately listed as a positive figure in the
'itemization of amount financed.™ (Assem. Com. on Judiciary, com.
on Sen. Bill No. 1092 (1999-2000 Reg. Sess.) as amended June 22,
1999, pp. 2-3.)
Thus, section 2982, subdivision (a)(6)(G) requires the negative equity in a trade-in
vehicle to be disclosed as a positive number identified as "prior credit or lease balance"
(8 2982, subd. (a)(1)(G)), and the total downpayment to be stated as zero.
v

The ASFA Was Violated Because the Cash Price in Thompson's Contract
Was Greater Than the Cash Price for a Cash Customer

10,000 RV contends that adding "the cost imposed by money owed on a trade-in
[vehicle] to the sales price of a replacement [vehicle]" is a legal act under the ASFA and

is standard industry practice. 10,000 RV asserts there was no violation of the ASFA
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because the cash price would have been the same for both a credit and cash customer
with the same trade-in vehicle and the price Thompson paid for the Safari was not
increased as a result of her credit purchase.

The amount paid by a credit buyer that is not paid by a cash buyer is the finance
charge. (12 C.F.R. § 226.4 (2005).) To the extent the cash price in a credit transaction is
increased above the cash price in a comparable cash transaction, the difference is a
finance charge which must be disclosed. (Official staff interpretation, 12 C.F.R.

§ 226.4(a) (Supp. 1); Gibson v. Bob Watson Chevrolet-Geo, Inc., supra, 112 F.3d at p.
287; Walker v. Wallace Auto Sales, Inc., supra, 155 F.3d at p. 930.)

Here, the undisputed evidence showed the cash price of the Safari was determined
based on Thompson's financing needs. 10,000 RV admittedly over-valued Thompson's
trade-in vehicle by $24,000 and then added $24,000 to the cash price of the Safari as set
forth on line 1Al of the contract. (See appen. A, post, p. 39.) The over-allowance was
created expressly for the purpose of allowing Thompson to show a lender a positive
equity in the trade-in vehicle. 10,000 RV admitted it would not have increased the cash
price by the amount of the trade-in over-allowance for a cash buyer who did not require
financing and did not need credit approval. The over-allowance was added to the cash
price only because there was a credit transaction and thus was required to be disclosed as
a finance charge. (See Yazzie v. Ray Vicker's Special Cars, Inc., supra, 12 F.Supp.2d at
pp. 1232-1233 [finance charge is imposed if the seller refuses to extend credit until the
consumer agrees to pay the charge; details of the manner in which the charge is imposed

are irrelevant]; Berryhill v. Rich Plan of Pensacola (5th Cir. 1978) 578 F.2d 1092, 1099
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[charge imposed for service agreement was condition incident to extension of credit and
therefore a finance charge].) Because inclusion of the over-allowance in the cash price of
the Safari was a condition of credit and therefore a finance charge, failing to disclose the
over-allowance as a finance charge violated the disclosure provisions of the ASFA and
Regulation Z.

Further, when 10,000 RV increased the cash price of the Safari by $24,000 more
than the cash price a cash buyer would have paid, the higher cash price caused Thompson
to pay more in sales tax and license fees, which were calculated on the increased cash
price. The increase in sales tax and fees, imposed as a condition of financing for
Thompson, was also a finance charge and was required to be so disclosed. (15 U.S.C.

§ 1601 et seq.; 12 C.R.F. § 226.1 (2005).)

10,000 RV's practice of manipulating numbers in this manner would not occur in a
cash transaction, even with a comparable trade-in, because there would be no need to
increase the cash price of the vehicle without the need for financing. At trial, Ross
testified he confirmed with the Federal Reserve Board's legal department that adding an
over-allowance on a trade-in vehicle to the cash price of a vehicle being purchased is a
disclosure violation under Regulation Z. Despite 10,000 RV's claim this is standard
industry practice, failing to disclose the true nature of these finance charges violates the

ASFA.
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The ASFA Pronhibits Increasing the Cash Price to Include an
Over-allowance on a Trade-in Vehicle in a Credit Transaction

10,000 RV contends that even in credit transactions, the ASFA does not prohibit
increasing the cash price of a vehicle to include the value of a trade-in vehicle. Rather, it
argues, the ASFA requires a dealer to include the increased value in the cash price of the
vehicle being purchased, as was done here, because the definition of "cash price" in
section 2981, subdivision (e) includes "payment of a prior credit . . . balance remaining
on property being traded in." Thus, 10,000 RV asserts, it properly included the trade-in
value of the Shasta in the cash price of the Safari on line 1Al of the contract. (See
appen. A, post, p. 39.)

10,000 RV's reliance on section 2981, subdivision (e) to support its argument is
misplaced. Section 2981 sets forth the definitions used in the ASFA, "unless the context
otherwise requires.” (Emphasis added.) Under section 2981, subdivision (e), "'[c]ash
price' means the amount for which the seller would sell and transfer to the buyer
unqualified title to the motor vehicle described in the conditional sale contract, if the
property were sold for cash at the seller's place of business on the date the contract is
executed, and shall include taxes to the extent imposed on the cash sale and the cash price
of accessories or services related to the sale such as delivery, installation, alterations,
modifications, improvements, document preparation fees, a service contract, and payment
of a prior credit or lease balance remaining on property being traded in." (Italics added.)

By its inclusionary language, section 2981, subdivision (e) defines the total cash price of
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a vehicle. However, section 2982 controls the formalities of what a conditional sale
contract must contain and how its disclosures are to be made in a purchase that is being
financed. In the context of disclosing the ™itemization of the amount financed," section
2982, subdivision (a)(1)(A) expressly excludes from “cash price™ the prior credit balance
on the trade-in vehicle. Instead, the prior credit balance must be separately itemized in
accordance with section 2982, subdivision (a)(1)(G) to accurately disclose the amount
being financed. This interpretation is consistent with Regulation Z, which excludes from
its definition of "cash price" any finance charge. (12 C.F.R. § 226.2(a)(9) (2005).) The
definition of “cash price™ in section 2981, subdivision (e), which includes all costs
associated with the purchase of the vehicle, more aptly applies to the "total cash price" as
required to be disclosed under section 2982, subdivision (a)(1)(l) after those costs have
been separately itemized for purposes of disclosing any finance charges.14

In its statement of decision, the trial court judicially noticed the definition of "cash

price” under the ASFA by the California Department of Consumer Affairs. The state's

14 If a dealer includes the amount it over-paid on a trade-in vehicle when determining
the cash price of the vehicle being purchased, the dealer is, theoretically, including the
trade-in vehicle's prior credit in the cash price of the new vehicle. But section 2982,
subdivision (a)(1)(A) requires the cash price of the vehicle being purchased to be
separately stated, exclusive of the prior credit balance on the trade-in vehicle. That prior
credit balance must be specifically identified in the subparagraphs below the cash price
on line 1A1 of the conditional sale contract and totaled to determine total cash price.

(8 2982, subd. (a)(2)(1); see appen. A, post, p. 39.) Although the prior credit balance is
ultimately part of the total cash price, the ASFA requires the dealer to first subtract the
trade-in vehicle's prior credit balance from the cash price listed on line 1Al of the
conditional sale contract and then separately state that amount as the prior credit balance
on line 1G. (See appen. A, post, p. 39.)
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official policy relating to negative equity reflects that adding either disclosed or
undisclosed negative equity to the cash price of the vehicle is illegal under the ASFA,
CLRA and UCL because the cash price cannot be influenced by a trade-in value. Here,
the uncontroverted evidence showed 10,000 RV determined the cash price of the Safari
by over-valuing Thompson's trade-in vehicle by $24,000 and then increasing the cash
price of the Safari by $24,000. In so doing, 10,000 RV did not properly disclose the cash
price as required by section 2982, subdivision (a)(1)(A). By over-valuing the Shasta,
10,000 RV did not disclose its accurate net trade-in value. (8 2982, subd. (a)(6)(C).)
This, in turn, made the disclosure of the itemization of the amount financed inaccurate, in
violation of the ASFA and Regulation Z.
Vi
The Cost of Credit Was Not Properly Disclosed

10,000 RV contends the ASFA regulates the credit financing of motor vehicles
and not their sale, and thus the ASFA's only disclosure requirement is the cost of credit,
not the value of the vehicle. 10,000 RV asserts it negotiated with Thompson the cash
price of the Safari and the trade-in allowance for the Shasta, and then accurately
disclosed the amount financed on the contract Thompson signed.

We agree with 10,000 RV's position there is nothing unlawful in negotiating sales
prices of vehicles and trade-in values. (See Stasher v. Harger-Haldeman (1962) 58
Cal.2d 23, 30-32 [discussing predecessor statute to the ASFA].) However, the evidence
here showed that although the cash price, the value of the trade-in vehicle and the amount

financed were stated in the contract signed by Thompson, 10,000 RV did not disclose
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that the $24,000 trade-in over-allowance or the amount still owing on Thompson's
trade-in vehicle were included in the cash price of the vehicle she purchased. The
contract showed Thompson had no prior credit balance on her trade-in vehicle when, in
reality, she had a remaining loan balance of $16,000 in addition to the $30,000 value
10,000 RV believed the trade-in was worth. The numbers were then manipulated to show

the Shasta had an $8,000 positive trade-in value so Thompson could get financing

approved.15 Consequently, cost items that comprised the amount financed were
inaccurate and violated the ASFA's disclosure provisions and Regulation Z.
VII
The Injunction Does Not Attempt to Regulate the Sales Price of Vehicles

10,000 RV contends the court erred by adopting the particular concept of "value"
for previously owned vehicles that have no manufacturer's suggested retail price.
10,000 RV asserts the court's concept of value has no application under the ASFA or
Regulation Z, and cannot serve as a valid component in calculating an "over-allowance"

enjoined from being added to the cash price of a vehicle.

15 In their depositions, Leffingwell and Brady testified the cash price was based on
determining how Thompson's negative equity and shortfall in downpayment could be
accommodated and absorbed into the pricing of the Safari she was purchasing. Brady
further testified it is standard practice to include negative equity in the cash price of a
vehicle and not to disclose it as a prior credit balance remaining on property being traded
in. This is precisely the practice the Legislature sought to prohibit by its 1999
amendments to the ASFA.
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A
Cash price of the Safari

10,000 RV asserts that to determine the cash price for the Safari purchased by
Thompson, it was not legally bound by an internal bookkeeping document showing the
approximate price for which it hoped to sell the vehicle ($85,000), reduced to a figure
never disclosed or known to Thompson ($69,398) at the time of sale.

The evidence showed the original asking price for the Safari was $85,000, and
based on 10,000 RV's customary price reduction policy, a cash customer could buy it for
about $69,000. Leffingwell and Brady admitted the cash price was based on determining
how Thompson's negative equity and shortfall in downpayment could be accommodated
and absorbed into the pricing of the Safari. Thompson was never told this was the
manner in which the cash price was determined. Thus, the $93,398 cash price for the
Safari in the contract included amounts a cash buyer would not have paid and therefore
should not have been included in the cash price.

Although a dealer has no obligation to sell a vehicle at the price listed on its
inventory sheet or other internal document and may discount or increase that price based
on a variety of factors, the dealer cannot in a credit sale determine the cash price of a
vehicle by creating an over-allowance on a trade-in vehicle and then adding that amount
to the cash price. When a dealer does so, consumers are defrauded because there is no
disclosure the new purchase includes financing the unpaid credit balance on the trade-in
vehicle and no disclosure they are paying sales tax and license fees on these increased

amounts. Rather, the dealer must offer the vehicle at a price that reflects an amount
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imposed equally in cash and credit transactions, so any additional charge is explicitly

identified and disclosed as a finance charge.16 (12 C.F.R. § 226.2(a)(9) (2005).)
10,000 RV violated the ASFA and Regulation Z when it did not identify and disclose the
items comprising the finance charge imposed on Thompson's purchase.
B
Value of the Shasta

10,000 RV asserts the court erred by finding the Shasta had a particular value
setting its trade-in allowance. Because a trade-in vehicle has no set value, it argues, the
$54,000 negotiated allowance was the agreed value and was properly disclosed as the
trade-in value of the Shasta. 10,000 RV further claims the $30,000 value reflected in its
internal documents was the vehicle's "fire sale” value and has no application under the
ASFA or Regulation Z, and no relevance to this case.

The concept of trade-in value and its relevance to Thompson's purchase
transaction were explained at trial. Leffingwell testified he typically uses the "fire sale"
value of a trade-in vehicle as a negotiating tool and explains to the customer how he
marks up that value and then increases the cash price of the vehicle being purchased by a

corresponding amount. Leffingwell admitted he valued Thompson's trade-in vehicle as

16 10,000 RV's concern it will need to arbitrarily set a standard trade-in value for
every used vehicle is unfounded. If the trade-in amount is negotiated in good faith to
reflect the true value to the dealer, and not simply to create a phantom number to make
the buyer credit-worthy, the trade-in value will be properly disclosed in the contract.
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$54,000 rather than the $30,000 fire sale valuel? for the sole purpose of extending credit
to her. In so doing, Leffingwell was able to show on Thompson's contract an $8,000
positive trade-in value for the Shasta to submit to the lender. Thompson testified this was
never explained or disclosed to her.

Thompson's expert Ross testified 10,000 RV's practice of valuing a trade-in
vehicle higher than its fire sale value and then adding the over-valued amount to the cash
price of another vehicle violates the ASFA and Regulation Z. He explained the value of
a trade-in vehicle is significant in determining compliance with the ASFA's disclosure
requirements. Although the ASFA does not require the fire sale value of the trade-in
vehicle be disclosed in the contract, that value must be used in the sales transaction to
accurately determine the "contribution" of the trade-in to the dealer. A dealer can agree
to allocate a greater value to a trade-in vehicle but the dealer must itemize that increased
value in a manner other than increasing the cash price of the vehicle being purchased.

When 10,000 RV disclosed a trade-in value of $54,000 for the Shasta, it created a
"straw" number that was included in the downpayment, thereby concealing Thompson's

negative equity position in the trade-in vehicle. As a result, the cash price of the Safari in

17 We recognize the value of a trade-in vehicle, as stated in an internal dealer
document, is the value given to a trade-in vehicle for liquidation purposes, that is, if the
dealer "wanted to liquidate [the vehicle] immediately for cash." We also agree with
10,000 RV that a dealer is not legally bound by a trade-in vehicle's value when
negotiating a trade-in as part of a vehicle sale. Here, however, 10,000 RV presented no
evidence the value of Thompson's trade-in vehicle was anything other than $30,000 and
further admitted it valued the trade-in vehicle at $54,000 solely to obtain financing for
Thompson. Thus, on the facts before us, the trade-in vehicle's value as stated in the
contract was improperly determined and fraudulently disclosed.
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the contract contained hidden or buried costs passed on to Thompson18 through an
undisclosed additional amount financed.

Under section 2982, subdivision (a)(6)(A), the amount of the buyer's
downpayment must be itemized to show the "agreed value of the property being traded
in." Although the statute does not specifically define "agreed value,” the ASFA's
overriding policy of full and fair disclosure presupposes the dealer has honestly disclosed
the true value of a trade-in vehicle as a starting point in the parties' good faith
negotiations. The parties may ultimately agree to any value after the dealer has met its
obligation to honestly disclose to the customer the value the trade-in vehicle has to the
dealer and how any variation from that value will affect the buyer's total downpayment,
including payment of any prior credit balance remaining on the trade-in vehicle. (8§ 2982,
subd. (a)(6)(A)-(G).) What the dealer cannot do, as was done here, is value a trade-in
vehicle at a figure that has no relationship to the true value to the dealer. Further, the
dealer cannot use this fictitious "agreed" value to accommodate the buyer's financing
needs, and then hide that amount in the cash price of the vehicle being purchased.

No evidence was presented at trial that the $54,000 trade-in value was bargained
for or negotiated to be the "agreed” value or that other factors affected the value of the
Shasta that Thompson was trading in. Rather, 10,000 RV admitted it determined a

trade-in value by over-valuing the Shasta for financing purposes and then it recaptured

18 The hidden costs passed on to Thompson were, in reality, 10,000 RV's losses
resulting from its agreement to purchase the trade-in vehicle at a price higher than its
value.
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that amount in the cash price of the Safari. Although the parties "ultimately agreed" on a
trade-in allowance for the Shasta, the absence of full and fair disclosure prevented
Thompson from having any meaningful choice in the purchase transaction.

"The fact that a false statement may be obviously false to those who are trained
and experienced does not change its character, nor take away its power to deceive others
less experienced. There is no duty resting upon a citizen to suspect the honesty of those
with whom he [or she] transacts business. Laws are made to protect the trusting as well
as the suspicious. [T]he rule of caveat emptor should not be relied upon to reward fraud
and deception." (Federal Trade Commission v. Standard Ed. Soc. (1937) 302 U.S. 112,
116; Lavie v. Proctor & Gamble Co. (2003) 105 Cal.App.4th 496, 509.) The fraudulent
and deceptive practice that occurred here is precisely what the spirit and policy of the
ASFA is meant to address. (See Hernandez v. Atlantic Finance Co., supra, 105
Cal.App.3d at p. 75 [the ASFA was designed "to protect the unwary naive purchaser"];
Lande v. Jurisich (1943) 59 Cal.App.2d 613, 617 [remedial statute must be liberally
construed so as to suppress the mischief at which it is directed and advance or extend the
remedy provided].) The court properly found, on these facts, the value of the Shasta to

10,000 RV should have been its trade-in value and consequently its agreed value. Failure

to use this value resulted in a contract that did not contain fair and accurate disclosures.19

19 In addition to finding 10,000 RV's acts and practices of including trade-in over-
allowances in the cash price of its vehicles violated the ASFA, the court found, as a
separate and independent basis for its injunction, that the continuing nature of these acts
was fraudulent. Thus, violation of the ASFA was not the only ground on which the
injunction was issued.
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VIl
Negative Equity
10,000 RV contends the concept of negative equity is irrelevant to this case

because Thompson owed $46,000 on her trade-in vehicle and the value assigned to it was

$54,000, resulting in positive equity of $8,000 as disclosed in the contract.20 10,000 RV
asserts that even if there was negative equity, the ASFA does not prohibit adding a
trade-in allowance to the sales price of the vehicle being purchased.

Negative equity in a sales transaction involving a trade-in vehicle results when the
loan balance on the buyer's trade-in vehicle is greater than its value. Here, the loan
balance on Thompson's trade-in vehicle was $46,000 and its value was $30,000, resulting
in negative equity of $16,000. However, by over-valuing the trade-in vehicle, 10,000 RV
was able to manipulate the numbers to eliminate the appearance of any negative equity.
In reality, the transaction reflected undisclosed negative equity in the contract.

When the Legislature amended the ASFA in 1999 to revise the definition of "cash
price” and the requirements for itemizing the amount financed, its purpose was "to clarify

how a creditor deals with the financing of the vehicle if a trade-in is involved in a credit

20 10,000 RV has never disputed Thompson was “upside down" in this transaction,
meaning she owed more on the trade-in vehicle than it was worth. Although admitting
Thompson had negative equity in the trade-in vehicle, 10,000 RV argued it was entitled
to show on the contract a higher value for the vehicle, creating positive equity, because
that value was mutually agreed to and therefore no other disclosures were required under
the ASFA. However, as we previously discussed, the over-valuation of the trade-in
vehicle was created by 10,000 RV solely to make it appear Thompson had positive equity
for purposes of financing.
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sale transaction and the amount of an existing lien on the vehicle exceeds the value of the
trade-in." (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 1092 (1999-2000 Reg.
Sess.) as amended Apr. 27, 1999, p. 2.) The amendment provides for "negative equity
financing"” when, in addition to financing the purchase of a new vehicle, the creditor
agrees to finance the remaining credit owing on the vehicle being traded in. (Ibid.) The
amended statute conforms with Regulation Z, which permits the financing of prior credit
balances on trade-in vehicles as long as the amount financed is clearly and separately
disclosed in the "itemization of amount financed." (Official staff interpretation,

12 C.F.R. § 226.18(c) (Supp. | 2005).)

10,000 RV did not purport to finance Thompson's negative equity. The contract
did not disclose, under "'itemization of the amount financed™ (§ 2982, subd. (a)), that the
remaining credit owed on Thompson's trade-in vehicle was being financed in the
purchase of the Safari. (8§ 2982, subd. (a)(1)(G).) Instead, the true negative equity was
hidden by adding it back into the cash price of the Safari, increasing the cash price with a
finance charge. Because the contract contained undisclosed negative equity, neither
Thompson nor the lender could have known the financing included the amount owing on
the trade-in vehicle as well as a portion of the purchase price of the Safari.

Although financing properly disclosed negative equity is permissible under the
ASFA and Regulation Z, it is not permissible to include the over-allowance in the cash
price of a vehicle. This interpretation of the ASFA is consistent with its remedial purpose
of protecting consumers from inaccurate and unfair credit practices through full and

honest disclosures. Allowing a dealer to include over-allowances on trade-in vehicles in

33



the cash price of vehicles being purchased adversely affects consumers who are funded
long-term loans for which they otherwise may not qualify and which they may not be
able to afford. Additionally, this practice negatively impacts lenders who extend credit
for sales misrepresented to them based on fictitious values of vehicles being financed. As
the evidence at trial showed, lenders cannot determine fraud from the face of a contract
when the numbers have been manipulated. Finally, and of no less import, enforcing the
ASFA's disclosure requirements protects dealership competitors who are at a
disadvantage if they quote a true trade-in value rather than an inflated one. Requiring a
meaningful disclosure of credit terms both protects consumers and enhances fair business
competition. (15 U.S.C. 8 1601(a).) In this regard, the injunction properly prohibits
10,000 RV from including over-allowances on trade-in vehicles in the cash price of
vehicles being purchased in a credit transaction.
IX
The Contract Did Not Contain Proper Disclosures

10,000 RV contends the disclosures in the contract complied with the ASFA in the
following respects: (1) no amount was required to be disclosed on line 1G because
Thompson had no prior credit balance on her trade-in vehicle (see appen. A, post, p. 39);
(2) the $54,000 "agreed value™ of the trade-in vehicle was properly disclosed on line 6A
(id., p. 40); (3) a total downpayment of $21,000 was properly disclosed by adding lines
6C through 6G (ibid.); and (4) the "amount financed" was properly disclosed based on

the $93,398 cash price mutually agreed upon.

34



10,000 RV's assertions are based on several erroneous assumptions. 10,000 RV
should have disclosed on line 1G of the contract that Thompson had a prior credit balance
on her trade-in vehicle because she owed $46,000 on the Shasta and its value was
$30,000. (8§ 2982, subd. (a)(1)(G); see appen. A, post, p. 39.) A trade-in value of
$54,000 was improperly disclosed on line 6A of the conditional sale contract because
10,000 RV admitted the trade-in vehicle had been intentionally over-valued to secure
financing. (8 2982, subd. (a)(6)(A); see appen. A, post, p. 40.) Thus, the net agreed
value of the trade-in vehicle should have been stated on line 6C as a negative number.

(8 2982, subd. (a)(6)(C); see appen. A, post, p. 40.) Thompson's total downpayment was
disclosed in the contract as $21,000 only because 10,000 RV manipulated the numbers to
show she had $8,000 in positive equity that was added to her $13,000 cash
downpayment. In reality, the total downpayment was a negative number, requiring
disclosure of zero on line 6 of the contract. (§ 2982, subd. (a)(6)(G); see appen. A, post,
p. 40.) Itemization of the amount financed was inaccurately disclosed because the

$93,398 cash price on line 1A1 of the contract was inflated to reflect the over-allowance

10,000 RV assigned to Thompson's trade-in vehicle.21 (§ 2982, subd. (a)(8); see

appen. A, post, p. 39.)

21 Atoral argument, counsel for 10,000 RV correctly pointed out the contract that the
ASFA requires dealerships to use contains no line on which to disclose an over-
allowance. But this is because creating an over-allowance by artificially inflating the
true value of a trade-in vehicle to eliminate negative equity solely to obtain financing
results in an unlawful credit practice under the ASFA. As we previously discussed,
10,000 RV manipulated the numbers here to eliminate any negative equity, which should
have been disclosed on line 1G. (See appen. A, post, p. 39.)
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The ASFA requires disclosure of the amount being financed as well as how that
amount is calculated through specific itemization. In this regard, it protects against
inaccurate and unfair credit practices. (See 15 U.S.C. § 1601(a).) Here, the true cost of
credit to Thompson was not reflected in the contract because 10,000 RV did not properly
identify and disclose the finance charge in the transaction, thus violating the ASFA and
constituting an unfair business practice.

X
The Injunction Was Neither Vague Nor Unenforceable

An injunction must be narrowly drawn to give the party enjoined reasonable notice
of what conduct is prohibited. (Schmidt v. Lessard (1974) 414 U.S. 473, 476.)

10,000 RV seeks to have the injunction dissolved, contending it is unenforceable because
it is too vague to give notice of the particular conduct prohibited. 10,000 RV asserts the
court invented the term "trade-in over[-]allowance,” which has no support in the relevant
statutes and is based on imaginary values.

The alleged violations of the ASFA, CLRA and UCL were thoroughly litigated in
the trial court. Leffingwell, 10,000 RV's sales manager, acknowledged his understanding
and use of "over-allowances" in sales transactions involving trade-in vehicles. He
described a trade-in over-allowance as the difference between the trade-in vehicle's value
as stated in the contract and the dealer's evaluation of the vehicle's value. Leffingwell
and Brady (10,000 RV's vice-president) admitted it was their practice to manipulate
numbers and include over-allowances in the cash price of the vehicles they sell. They use

this practice for credit buyers, but not for cash buyers, as an accommodation to help
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credit buyers show the lender positive equity. Thompson's expert clearly and thoroughly
explained how this practice violated the ASFA and Regulation Z. Thus, the term
"trade-in over[-]allowance" is readily understood in the context of violating the disclosure
laws.

In its statement of decision, the court described the acts and practices that
constituted 10,000 RV's violations of the ASFA and resulted in "fraudulent and unfair
acts as those terms are defined by law." Based on these described acts and their
continuing nature, the court issued an injunction prohibiting 10,000 RV from including
over-allowances on trade-in vehicles in the cash price of vehicles it sells. The injunction
Is enforceable because it specifically sets forth and narrowly proscribes the particular
conduct prohibited. The injunction relates only to credit and not cash sales and
10,000 RV does not contend the injunction is overbroad because it does not specifically
limit its application to credit sales.

Xl
The Injunction Was Proper Under the CLRA

In its amicus curiae brief, California Motor Car Dealers Association suggests the
injunction is improper under the UCL following the recent passage of Proposition 64
because Thompson did not comply with class action procedures. However, we need not
decide whether Proposition 64 applies here because the court's injunction was proper

under the CLRA.
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DISPOSITION
The judgment is affirmed. Thompson is entitled to costs on appeal.
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